INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

ACLU STUDENT CHAPTER -

UNIVERSITY OF MARYLAND,

COLLEGE PARK, et al.,
Haintiffs

V. Civil Action No. RWT 03-636

C.D. MOTE, JR,,

Defendant

N N N N N N N N N N N

MEMORANDUM OPINION

OnMarch 6, 2003 the ACLU Student Chapter - University of Maryland, College Park (“ACLU -
UMCP’), and two students at the University of Maryland College Park (*University” or *College Park”)
sought a declaration from this Court that the Univergity’s policy concerning speech on the College Park
campus isunconditutiona asaviolation of the Firs Amendment and an injunction enjoining Defendant from
restricting speech in public places on the campus. The present matter comes before the Court on the
parties cross-motions for summary judgment.

I. Background

The State of Maryland has established a system of higher education “[iJn order to foster the
development of a consolidated system of public higher education, to improve the quaity of education, to
extend its benefits and to encourage the economica use of the State’ sresources.” See MD. CODE ANN.
[EDUC.] 88 12-101 (2001). College Park isthe “flagship” ingtitution of the system. Prior to 2001, the
only persons permitted to engage in public spesking on the College Park campus were students, faculty

or staff, or other persons within the University community. 1n 2001, the University choseto openitsdoors



to outsders(personsnot affiliated with the University) whowishto engagein public soeech. TheUniversity
adopted regulations on public speech on the College Park campus that support the right of University
community membersto “demondtrate and lesflet, provided such activities do not disrupt norma activities

or infringe upon the rights of others” See UM Guiddines on Demondrations and Legfleting, Genera

Provisons, {1. However, “persons who are not members of the University student body, faculty or saff
may participate only upon the invitation of a bona fide student, faculty or staff member engaged in such
activity,” except as authorized by the University of Maryland Proceduresfor the Use of Physical Fecilities,
VI-4.10(A), § I1.

Universty of Maryland Procedures for the Use of Physicd Facilities limit the public speech of
outsiders who are not sponsored by a Universty community member to the “Nyumburu Amphithester
stage,” and prohibit any distribution of literature on the part of unsponsored outsiders except in“ designated
sdewak space outsde the Stamp Student Union building.”  V1-4.10, 8811.C.1, 3-4.

Any Universty &ffiliated group that wishes to use any facility on the College Park campus for the
purposes of a planned demonstration must reserve the requested facility at least one business day in

advance. See UM Guiddines on Demondrations and Leefleting, Specid Guiddines For Scheduled

Demondrations, { 1. An unscheduled demondration or raly by Univergty organizations, Universty
students or Universty employees is permitted as long as it does not interfere with any other functions
occurring a that facility. Seeid. at Specia Guiddines For Unscheduled Demongrations 2. Outsiders,
however, are specificaly required to make reservations for any use of campus facilities “up to five (5)
working days in advance of the date of anticipated use,” and “[p]riority will be given to University

departments, registered student organizations, students, faculty and staff.” See VI-4.10(A), 811.C.2.



Defendant C.D. Mote, J. (“Mote”), the President of the University, isresponsiblefor the conduct
of the University, and gpproved and issued the regul ations on public spesking. Flaintiffssued Motein both
his individual and officid capecity. The Plantiffs in the March 6, 2003, Complaint were the ACLU-
UMCP, Danid M. Sinclair (*Sinclair”) and Rebecca J. Sheppard (“ Sheppard’).  Sheppard and Sinclair,
who are Universty students, claimed that they were unable to hear avariety of viewpoints on the College
Park campus, because the Univergity’s policies restrict outsider speech to areas of the campus where
Sheppard and Sinclair do not have classes or other activities.

On July 29, 2003, Mote filed a motion for summary judgment, assarting that the Plantiffs in the
March 6 Complaint lacked standing becausethey failed to demonstrate an injury to themselves gpart from
their allegation that they wished to hear more outside viewpoints and believed they were not ableto do so.
In response to Mote' s motion for summary judgment, the Plaintiffs moved on September 12, 2003, for
leave to amend their complaint to include additiond plaintiffs who were members of the public and whose
gpeech was directly restricted by the University palicy.

On October 3, 2003, the Court denied Mote’'s motion for summary judgment and granted
Hantiffs motion for leave to amend their complaint. The Amended Complaint dropped Sheppard as a
Fantiff, but added Matthew Fogg (* Fogg”) and Michadl Reeves(“Reeves’), two outsderswho alegethat
the Univerdty policy directly restricted and continues to restrict their First Amendment rights. In the
October 3 Order, the Court noted that “[i]f astanding issueis again raised, the court will decide whether

that issue must be resolved separate from any meritsissue.”



Both partieshave now filed motionsfor summary judgment. ThePantiffsarguethat the undisputed
facts show that the Univerdty policy on outsder speech is an uncongtitutiond restriction on free speech.
Mote argues that (1) the Plantiffs in the Amended Complaint cannot prove any injury and thus have no
ganding and (2) the University’s policy restricting outsider speech is congtitutional because it is both
viewpoint neutral and reasonable.

[1. Summary Judgment Standard

Under the Federd Rulesof Civil Procedure, aparty isentitled toasummary judgment if thereexists
no genuine dispute as to any materid fact and the movant is entitled to judgment as a matter of law. FeD.
R. Civ. Pro. 56(c). Where, as here, both parties have moved for summary judgment, the Court “must
consder each party’s motion individualy to determine if that party has satisfied the summary judgment

standard.” Lucasv. Curran, 856 F. Supp. 260, 264 (D. Md. 1994). The burden of persuasion restson

the moving party. 1d. Although al references should be drawn in favor of the non-moving party, the non-
moving party “ must set forth specific facts showing thet thereisagenuineissuefor trid.” FeD. R. Civ. PrRO.
56(e); Lucas, 856 F. Supp. at 265.
[l. Standing
“*Artidle Il of the United States Congtitution limits federd courts to resolving actua cases and

controversies’” Burke v. City of Charleston, 139 F.3d 401, 404 (4th Cir. 1998) (quoting Finlator v.

Powers, 902 F.2d 1158, 1160 (4th Cir. 1990)). Ataminimum, to satisfy Articlelll and establish standing
to sue, Plantiffs must establish that (1) they have persondly suffered actud or threatened injury that is
concrete and particularized, not conjectura or hypotheticd; (2) the injury fairly can be traced to the

chdlenged action; and (3) theinjury islikely to beredressed by afavorable decison fromthe court. Burke,
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139 F.3d at 405. The Court recognizes that “every member of the generd public suffersinjury whenever
the Firs Amendment is violated in a manner that tends to chill the ‘uninhibited marketplace of ideas that
the First Amendment protects.” Lucas, 856 F. Supp. a 266 (Smakin, J.) (citing Frissdl v. Rizzo, 597
F.2d 840, 846 (3d Cir. 1979)). However, Article 11 requires more than smply aleging an abstract,
generdized grievance. Lucas, 856 F.Supp. a 266. As the Supreme Court observed in Lujan V.

Defenders of Wildlife, the injury in fact requirement “‘ requires that the party seeking review be himsdf

among the injured.”” 504 U.S. 555, 563 (1992) (quoting Serra Club v. Morton, 405 U.S. 727, 734

(1972)); see dso Lucas, 856 F. Supp. at 266-67.

With these factors in mind, the Court will now consder the standing of each plaintiff to chalenge
the Univeraty policy.

A. The ACLU-UMCP & Danid Sinclair

The ACLU-UMCP is a registered student organization at the University whose mission is to
chdlenge University policies that impinge on civil rights. The ACLU-UMCP claims that the Universty
policy limits the ability of outsders to reach their desred audience. Danid M. Sinclair is a University
student and the co-president of the ACLU-UMCP who clams that the University’s policies prevent him
from hearing the broadest viewpoint possible.

The Fourth Circuit has ruled thet if an individud member of a group has sanding, the group itself

has associationd standing, see Am. Canoe Ass n v. County Comm' rsof Carroll County, 326 F. 3d 505,

517-20 (4th Cir. 2003); however, in order for the individua members of the ACLU-UMCP to have
ganding they must be directly affected by the University’ spolicy, “ gpart from their ‘ pecid interest inth[ e

subject’” of free gpeech. Lujan, 504 U.S. at 563 (citing Morton, 405 U.S. a 735, 739)). “The plaintiffs




mus, therefore, demondtrate that the defendant’ s conduct directly injuresthem asdefromaninjury to their
generd, or even pecific, interest in a particular area of governmental conduct.” Lucas, 856 F. Supp. at
266-67.

In the Lucas case, two plantiffs daimed that aMaryland State statute that regul ated door-to-door
solicitation prevented them from exposure to unknown organi zationsfrom which they may desireto receive
solicitations. 1d. at 263-64. The Court held that without identifying any specific organization from which
the plaintiffs wished to receive information or to whom the plaintiffs wished to donate money, their generd
clam of harm did not satisfy the injury in fact requirement of Articlelll. Id. at 267-68.

The requirement that there exists adefinite rel ationship with aspecific spesker or speskers

in order for a hearer or listener to have standing is essentia ‘to avoid the kind of broad

scade assartion of injury to an undifferentiated public interest,’ thet is prohibited by the

Condtitution.
1d. (citing Frissell, 597 F.2d at 847).

The Court recognizes that members of the ACLU-UMCP, including Sinclair, have a “ specid
interest” in hearing a broad range of viewpoints. However, the Court cannot determine that any members
of the College Park community were directly affected by the University policy. Even considering the

Paintiffs postion that the First Amendment protects not only the rights of speakers, but aso the rights of

listeners, VirginiaBd. of Pharmacy v. VirginiaCitizens Consumer Counsd, 425 U.S. 748, 756-57 (1976),

the Court finds that, even as protected listeners under the Firss Amendment, the injury in this regard
asserted by the ACLU-UMCP and Sinclair is merely conjectural.
The Plaintiffs, who are members of the Universty community, do not alege that they were unable

to hear a particular viewpoint on the College Park campus that they wished to hear. In fact, the



Universty’ ssponsorship policy permitsany outsider to participatein demonstrationsor to distributelesflets
on the same basis as a University member “upon the invitation of a bona fide student, faculty or staff

member.” See UM Guiddines on Demondrations and Legfleting, Genera Provisons, §1. Nowherein

this record is there a suggestion that Sinclair, or any other member of the ACLU-UMCP, attempted to
sponsor an outsider and was rejected, nor does the record suggest that Sinclair or any other member of
the ACLU-UMCP has not been able to hear a specific viewpoint when he or she wished to do so. Based
on these undisputed facts, neither the ACLU-UMCP nor Sinclair can satisfy theinjury in fact requirement
and, lacking the requisite sanding under Articlel11, summary judgment will, by separate Order, be entered
againgt them.

B. Matthew Fogg

According to the Amended Complaint, Fogg is a member of the People's Codlition for Police
Accountability (“People sCodlition™), agrassroots organization set up to monitor police behavior in Prince
George' s County, Maryland. Fogg has engaged in public speaking and the distribution of literature on
behdf of the Peoples Codlition on the College Park campusin the past, but he wishesto engagein public
gpesking and the distribution of literature in outdoor areas of the campus which are not reserved for
outsders. Fogg admits that he has never made use of the University’ s sponsorship policy, but damsthat

he intends to return to the College Park campus in the future to leaflet on behdf of the People s Codition.

The Court is hard-pressed to determine how Fogg has personally suffered an injury thet is not
conjectura. Therecord does not reflect when, if ever, Fogg attempted to speak at the Universty and was

denied access. In his deposition, Fogg indicated that he has never attempted to use the University’s



sponsorship regulation in order to reach abroader class of listenerson the University’ scampusthan hecan
reach a the Nyumburu Amphitheater or outside the Stamp Student Union. In fact, even if Fogg had

illugrated that he had been injured by the policy prior to thislaw suit, past injury isnot sufficient to establish

danding; aplantiff must show ared and immediate threat of repeated injury. Suhre v. Haywood County,
131 F.3d 1083, 1090 (4th Cir. 1997). Nowhereintherecord has Fogg established apecific timewhen
he intends to return to the Univergity campus and attempt to distribute |leaflets or engage in public speech.
Even consgdering Fogg' s generd intentions to return to the University campus, he has not established that
he will be unable to make use of the sponsorship policy.

The Court notes that the Firss Amendment overbreadth doctrine can apply in some First
Amendment cases, permitting a party to chalenge the condtitutiondity of a certain provison even if the

provision was congtitutiona as applied to the parties before the court. Gillesv. Torgersen, 71 F.3d 497,

501 (4th Cir. 1995). “Thisdoctrine, however, only assgs plaintiffs who have suffered some injury from
gpplication of the contested provisonstobeginwith.” 1d. The Court finds that Fogg has not suffered any
injury from the University’s policy. Therefore, summary judgment will, by separate Order, be entered
againg the Plaintiff Matthew Fogg.

C. Michael Reeves

Reeves is a member of the LaRouche Movement who has engaged in public spesking and the
digributionof literature on behdf of paliticad candidate Lyndon LaRouche (“LaRouche’) on the University
campus. On April 23, 2003, as part of a palitical campaign for LaRouche, Reeves sought to distribute
|esflets advertisng aweb-cast amed at college students that was scheduled to air on the following day,

April 24, 2003. Reeveswas unable to obtain permission, pursuant to the University policy, to leeflet at



Stamp because dl available space had been reserved. When Reeves attempted to distribute leeflets at a
nearby location, Univergity policeissued him acitation and ordered him to leave the College Park campus
or he would be arrested for trespassing.

The Univerdty arguesthat Reeves claimed injury istoo speculative to establish standing, because
he has not identified a specific time when he intends to return to the University campusto distribute leeflets
or engage in public speech on behdf of LaRouche s palitica campaign. However, the Court recognizes
that LaRouche is apersastent candidate for politica office in the United States. Unlike the plaintiffsinthe
Lujan case who hoped to vist the country of Sri Lanka sometimein the future (Lujan, 504 U.S. at 564),
Reeves intention to returnto the University campuson behdf of the LaRouche movement, while unspecific
asto areturn date, is not SO anorphous as adesre to vist acountry thousands of miles away fromone's
country of origin. Moreover, the fact that Reeves hasnot specified an exact date and time a which hewill
return to the University campus does not, by itsdlf, defeat standing. “In some instances, courts will relax
the prudentid limitations[of standing] because they are outweighed by competing considerations. Among
those weightier consderations within the context of the First amendment is the danger of chilling free
speech.” Burke, 139 F.3d at 405 n2. The University aso arguesthat Reeves suffered no injury
as aconsequence of the University’ sregulations and that Gillesshould provide guidance to the Court. The
central questionin Gilles was the condtitutiondity of asponsorship requirement of the VirginiaPolytechnic
Indtitute and State University (“Virginia Tech”), which required any member of the public who wished to
engage in public speech on the Virginia Tech campusto first obtain aVirginia Tech sponsor. 71 F.3d at
499. Virginia Tech’'s gponsorship requirement prevented the plaintiff in that case from spesking in his

preferred location, the “drillfiddd” on Virginia Tech’'s campus. 1d. Virginia Tech, instead, sponsored him



to spesk at an dternative location. 1d. The court in Gilles hed thet, because the plaintiff ultimately was
permitted to spesk somewhere on campus, the plaintiff failled “‘to identify any persond injury suffered by

[him] as a consequence of the dleged condtitutiond error.”” 1d. at 501 (quoting Valey Forge Chridian

Call. v. AmericansUnited for Separation of Church and State, Inc., 454 U.S. 464, 485 (1982)) (emphasis

inorigind).

The University positsthet this Court should follow the Fourth Circuit’ sruling in Gillesand find that
Reeves has suffered no injury as aresult of the University regulation, because he has received a permit to
speak on the Universty campus on multiple other occasions. The Court disagrees. Reeves' injury directly
resulted from the University’ spolicy limiting the locale where outsiders can distribute | egflets. Because no
space was avalable under the University’ s policy, Reeves was not permitted to distribute his legflets, thus
losng dl advertisement of the impending webcagt.  Unlike the plaintiff in Gilles who was ultimately
sponsored by Virginia Tech and permitted to speak on campus, Reeves attempted to comply with the
Universty’s policy, but the policy fell short of providing him withaforum. Any injury that Reeves suffered
would be a consequence of the University’s redtrictive palicy.

Ladly, the Court determinesthat alack of redressability isnot aconcerninthisingance. Seeeq.,

United States v. Grace, 461 U.S. 171, 173-74 (1983) (the Court reached the merits of the case where

protestors who were forced to leave the Sdewak in front of the Supreme Court building claimed that they
intended to return to picket the same spot). A ruling favorableto Reevesin thiscasewould provide Reeves
redress. Should the Court grant Reeves a declaration that the University regulations violate the First
Amendment, the University would be forced to permit outsders to engage in public speech or legflet on

the same basis as Universty students and Reeveswould be permitted to lesflet anywhere on the University
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campus, even with short notice.

Therefore, the Court findsthat Reeves clam meetsal three sanding requirements: hewasdirectly
injured when he was not permitted to digtribute hislesfletsin atimey manner; hisinjury wasadirect result
of the Univergty’s policy redtricting his speech; and a ruling by this Court could potentidly redress his
grievance with the Univeraity. Accordingly, the Court finds that Reeves has sanding to sue.

V. Unreasonable Time, Place and Manner Restriction.

The First Amendment provides that “Congress shall make no law...abridging the freedom of
gpeech.” Thefirgt inquiry acourt must undertake when aFirst Amendment clam isasserted is[1] whether
the plaintiff has engaged in “ protected speech.” If S0, the court “must [2] identify the nature of theforum,
because the extent to which the Government may limit access depends on whether the forum is public or
nonpublic.” After identifying the type of forum, the court “must assess [3] whether the judtifications for

exclusonfrom therdevant forum satisfy therequisite sandard.” Goulart v. Meadows, 345 F.3d 239, 246

(4th Cir. 2003) (citations omitted).

A. Protected Speech

Both parties agree that politica speech of the type in which Reeves wishesto engageis protected
gpeech under the First Amendment.

B. Type of Forum

The Supreme Court has identified three distinct types of fora for the purposes of the First
Amendment, which include the: (1) traditiona public forum; (2) the non-public forum; and (3) the limited

(designated) public forum. See Warren v. Fairfax County, 196 F.3d 186, 190-91 (4th Cir. 1999). The

courts distinguish between these fora based upon the physical characteristics of the property, including its
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location, the objective use of and purposes of the property, and government intent and policy with respect
to the property, which may be evidenced by its historic and traditiond trestment. 1d at 191. However,
none of these factorsis dispositive. Seeid. at 191 (citations omitted).

The traditional public forum requiresthe government to accommodate al speakers, because these
fora have the physica characterigtics of a public thoroughfare, a use and purpose which is objectively
compatible with expressve conduct and atradition and history of being used for expressve conduct. See
id. Examplesof traditiond public forainclude Streets, sdewaks, and parks. In atraditiona public forum,
the government cannot restrict gpeech unless the redtriction is a content-neutral, reasonable restriction on
the time, place and manner of protected soeech that is narrowly tailored to serve a sgnificant government
interest and that leaves open ample channds for the communication of information. Seeid. at 192.

A non-public forum, by contragt, isonethat has never been traditiondly opened to the public. See
id. a 192-93. One characterigtic of a non-public forum is that opening it to expressive conduct “will
somehow interfere with the objective use and purpose to which the property has been dedicated.” |d.
“Redtrictions on speech in nonpublic foramust be viewpoint neutra and reasonable*in light of the purpose
of theforum and dl the surrounding circumstances’” 1d. [citations omitted.] Redtrictions on speech in
non-public forawill be upheld if the “ speech at issue would interfere with the objective purposes and use
of theforum.” 1d.

A third type of forumisthelimited or desgnated public forum, whichisnot traditionaly public but
whichthegovernment haspur poseful ly opened to the public, or some segment of the public, for expressive
activity. Seeid. at 193; Goulart, 345 F.3d at 249 (alimited public forum is created only by “purposeful

government action.”). Once alimited or designated public forum has been established, entities of asmilar
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character to those allowed access may not be excluded. See Goulart at 250.

Inhismotion, Reeves assertsthat the outdoor areas of the University campus aretraditiond public
fora, because they are Sdewaks and sreets, which are traditionaly consdered public fora. In United
Statesv. Grace, the Supreme Court examined whether the government could restrict public accessto the
sdewaksdirectly in front of the Supreme Court building. See461 U.S. at 173-74. Indoing o, the Court
observed that where Sdewaksin front of a building areindistinguishable from sdewaksin any other part
of the city, the Sdewaks are considered public fora. 1d. at 179-80. However, the Court noted that the
same result may not follow if the Sdewalks were “ separated from the streets and sdewalks of the city
itsdlf,” giving members of the public anindication that they had “ entered some specid typeof endlave” Id.;

see dso Warren, 196 F.3d at 192 (“a single purpose sidewak physicaly separated from the rest of

municipd sdewaksand part of aclasshigtorically subject to restrictions’ isnot atraditiona public forum).
The Supreme Court has dso observed that a college campus “ differs in sgnificant respects from public

forums such as streets or parks or even municipd theaters” Widmar v. Vincent, 454 U.S. 263, 268 n5

(1981). According to the opinion in Widmar,
[a] univergty’s mission is education, and decisons of this Court have never denied a
university’ s authority to impose reasonable regul ations competible with that mission upon
the use of its campus and facilities. We have not held, for example, that a campus must

make al of its facilities equaly available to students and non-students dike, or that a
universty must grant free accessto al of its grounds or buildings.

Applying these principles to the instant case, the Court concludes that the College Park campus
isalimited public forum. The campusisnot apublic street, park or municipd thestre, the use of whichis

contemplated or expected by the public a large. Rather, it is an indtitution of higher learning devoted to
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the mission of public education. The focus of that misson is, asit should be, on students and members of
the University community. As such, it has not traditionaly been opened to the public, but rather is“a
specid type of enclave’ devoted to higher education. Grace, 461 U.S. at 180. Indeed, the College Park
campus was not open for outsdersto engage in public peech or to digtribute lesflets until just three years
ago. At that time, the University, through its new policies, purposefully opened its doors to a class of
gpeskers, while excluding others. Asaresult of this purposeful action, what otherwise would have been
anon-public forum became alimited public forum.

While the Court has concluded thet the University campusisalimited public forum, theinquiry does
not end there. The Court must also address the standard to be applied to the Univeraty’ sexclusons. A
limited public forum is subject to two different stlandards, depending on the extent to which accessto the
forum isredtricted. See Warren, 196 F.3d a 193-94. Theinternd standard applies if the government
chooses to exclude a speaker who fals into the class for which the forum was generdly made available.
Seeid. The externa standard appliesif the government excludes a person or group of personsfor whom
the forum was not made generdly available. Seeid. The only limit the Congtitution places on redirictions
upon public accessisthat, “once alimited forum has been creeted, entitiesof a‘Smilar character’ to those

alowed access may not be excluded.” Id. at 194 (citing Perry Educ. Assn v. Perry Loca Educators

Ass n, 460 U.S. 37,53 (1983)). Whether or not someone (or something) isof a“similar character” tothe
persons (or activities) permitted in the forum depends on the purpose of the limited forum. Goulart, 345
F.3d at 252. “[1]f the difference between two proposed uses bears some relationship to the purpose of
the facility, then it would make sense for the government to use that difference as a basis for drawing

boundaries” 1d.
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In Goulart, the Calvert County Northeast Community Center (“Center”) did not permit home

schooling groups to use the Center for the purpose of holding classes that fulfilled the Maryland state
educationd requirements. See 345 F.3d a 244-45. A home schooling group sued the county, aleging
that the policy impermissibly restricted its First Amendment right to free speech. Seeid. a 245. The
Fourth Circuit held that “to determine which standard to gpply to the Board' sexcluson of the plaintiffsin
this case, we must determine whether homeschoolers as a group are an entity of a‘smilar character’ to
those groups permitted to use the community centers” 1d. at 251. The court held that the home schoal
groups were not Smilar in character to the community memberswho used the Center for other community
activities, because the purpose of the community center is to provide a meeting place for the entire
community, not for the purpose of holding classesto obtain academic credits under the educationa system
of the state of Maryland. Seeid.

Smilaly, inthe present case, the Court must determineif the outsders, asagroup, are of asmilar
character to Universty community memberswho are permitted to goesk fregly on the University grounds.
The “purpose of the limited forum in question should serve as a touchstone for determining the relevant
indicia of amilarity between two proposed uses” Id. at 252. “[A] speaker’s purpose can, in certain
circumstances, serve asardevant bassfor the government to restrict accessto alimited public forum, even
when the proposed uses are otherwise identicd.” 1d. at 254. The purpose of the College Park campus
is to provide a venue for the students, faculty and staff of the University to obtain an education, not to
provide an open meeting place for the unstructured expression of public points of view that are not
sponsored or requested by any member of the University community. While there may be amilaitiesin

the content of outsder and ingder speech, that does not mean that both must be treated the same. “The
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Supreme Court has repeatedly held that distinctions based on the status of the speaker can be a
permissible way to limit the scope of theforum.” Goulart at 253. (emphasisin origind) The Fourth Circuit
has observed that “ the government may draw permissible status-based distinctions among different classes
of speakersin order to preserve the purpose of the forum, even when the proposed uses by thoseinsde
the permitted class of speakers and those outside the permitted class of soeakers are quite smilar.” 1d.
a 254. Accordingly, the externa standard applies due to the obvious and legitimate purpose of the
Universty to preserve the College Park campus for the fulfillment of its primary purpose--the education
of students.
C. Reasonable and Viewpoint Neutral

The Court having concluded that the Univeraity campusis alimited public forum, subject
to andyss under the external standard, the University’s restriction on speech must only be “viewpoint
neutral and reasonablein light of the objective purposes served by theforum.” Warren, 196 F.3d at 194.
Reeves argues that even if the Court finds that the Univeraty is a limited public forum, the University’s
restriction on outsider speechis dill impermissble under the externd andysisbecausetheredtrictionisnot

viewpoint neutra and is not reasonable. The Court rgjects this
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argument.
The Univerdty’s decision to restrict outsider access to the University campus “need only be

reasonable, it need not be the most reasonable or the only reasonable limitation.” Corndiusv. NAACP

Legd Def. and Educ. Fund, Inc., 473 U.S. 788, 808 (1985) (emphasis in original). In light of the
Univergty’s intention to reserve its facilities for the use of persons in the College Park  community, the
meager restriction againgt outsider gpeech isreasonablein this case. Outsiders are not denied all access
to the Universty. Instead, they are merely required to reserve a spot five days in advance and are
restricted to spesking or digtributing lesflets in two of the most highly trafficked areas of the campus.?

Moreover, if the outsder has a student sponsor, he or she may speak wherever he or she likes.
Furthermore, as the Fourth Circuit recognized in Glover v. Cole, 762 F.2d 1197, 1203 (4th Cir. 1985),

a University’s resources are limited and the University has an interest in reserving those resources for

1 Asevidence of alack of viewpoint neutrality, Reeves points to a protest staged by the
Westboro Baptist Church, an isolated incident which this Court does not find persuasive. On one
occasion, the University permitted a church group to protest a showing of “The Laramie Project,” a
play concerning community reaction to the killing of a homosexud college sudent, away from
Nyumburu and in front of the play’slocation. The Univerdty permitted this protest at that location,
because the University’ sFirst Y ear Book Program included a discussion of “The Laramie Project” and
the University thought an outside protest would help foster more discussion among those students
involved in the First Y ear Book Program. “[W]hile[a] ‘restriction must not discriminate against speech
[or spesker] on the basis of viewpoint,” the redtriction is permissible so long as it is ‘reasonable in light
of the purpose served by the forum.”” Goulart, 345 F.3d at 259 (citing Good News Club v. Milford
Cent. Sch., 533 U.S. 98, 106-07 (2001)) (emphasis added). The purpose served by the University is
education and permitting the Westboro Baptist Church to protest in this single instance furthered that
purpose.

2 Reeves rdiance on Multimedia Publ’g Co. v. Greenville-Spartanburg Airport Digtrict, 991
F.2d 154 (4th Cir. 1993), is misplaced. In that case, the court held that an airport commission’stotal
ban on the placement of newspaper racks in airports was not reasonable under the circumstances. 1d.
In this case, there is not atota ban on any outsider speech, only areasonable limitation.

17



Universty community members. 1t makes sense to permit outsders to engage in public expresson only
at Nyumburu and Stamp because both locales are close to areas where the University staff members are
located. Furthermore, opening up theentire campusto the public would requirethat the University’ slimited
daff be digpersed throughout the College Park campus to supervise outsiders who are less familiar with
the Univergty rules. See eg., id. Inlight of theforegoing facts, the Univeraty’ sredtriction againgt outsider
gpeech is both viewpoint neutrd and reasonable.
V. Uncongtitutional Prior Restraint

Hndly, Reeves arguesthat the Univeraty’ sregulation on outsder speechisanimpermissible prior
redraint because it places “unbridled discretion” in the hands of the Universty officids. See 11126

Bdtimore, Blvd., Inc. v. Prince George's County, Md., 58 F.3d 988, 993-94 (4th Cir. 1995). What

Reeves seeks is the freedom to roam the University campus a will and hand out leeflets to University

gudents, something which the Congtitution does not permit him to do. See Griffin v. Dep't of Veterans

Affars 274 F.3d 818, 825 (4th Cir. 2001) (aregulation limiting the display of aconfederate flagisnot an
uncondtitutiond prior restraint ina* nonpublic forum not opento such”). Becausethe University isalimited
public forum, the Univergty can condtitutionaly exclude outsder speech so long as the excluson is
viewpoint neutral and reasonable. The Court has dready determined that the University’ sregulation does

not violate the Condtitution and thus, the regulation cannot be an impermissible prior restraint.
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Accordingly, summary judgment will by separate Order, be entered againgt the Paintiff, Michedl

Reeves.

June 15, 2004 Il
ROGER W. TITUS
UNITED STATESDISTRICT JUDGE
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